California
Fair Political
Practices Commission

November 7, 1988

Roger C. Lyon, Jr.
1885 Cottontail Creek Road
Cayucos, CA 93430

RE: Your Request for Advice
Our File No. A-88-391

Dear Mr. Lyon:

This is in response to your request for advice concerning
whether your jointly held positions as a member of the Coast
Joint Union School District Board of Trustees ("School
District") and attorney for the Cambria Community Services
District ("Community Services District") present a conflict of
interest under the Political Reform Act (the "act").l/

QUESTIONS

1. Do the provisions of the Act require you to resign from
either your position with the School District or your position
with the Community Services District?

2. Assuming that you are not required to resign from
either of these positions, can you participate in School
District board decisions affecting the Community Services
District and Community Services District decisions affecting
the School District?

1/ Government Code Sections 81000-91015. All statutory’
references are to the Government Code unless otherwise
indicated. Commission regulations appear at 2 California Code
of Regulations Section 18000, et seg. All references to
regulations are to Title 2, Division 6 of the California Code
of Regulations.
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CONCLUSIONS

1. Even if a person has a conflict of interest under the
provisions of the Act, there is no requirement that the person
resign from the official position he occupied at the time the
conflict arose. Therefore, the Act does not prohibit you from
holding both positions. We cannot advise you whether other
laws prevent you from holding both positions.

2. Under Section 87100 you have no economic interest in the
School District. Under the terms of Section 82030(b) (2), the
fees you receive as an attorney representing the Community
Services District are not "“income," so you also have no
economic interest in the Community Services District.
Therefore, you may participate in School District decisions
affecting the Community Services District and Community
Services District decisions affecting the School District.

FACTS

You have been a board member for the School District since
February 1986 and serve in that position without pay. You have
also been on retainer as attorney for the Community Services
District since August 1983. You have a contract with the
Community Services District by which you provide general legal
services, including oral advice, written opinions and
representation in legal actions, for a pre-negotiated hourly
fee.

The Community Services District is a public entity which,
among other things, provides water, sewage disposal, fire
protection, refuse collection and lighting services to the
public. 1It's physical boundaries are located within the larger
physical boundaries of the School District.

While you have served in these positions, a few situations
have arisen in which the interests of the School District and
the Community Services District have been potentially at odds.
For instance, the School District and the Community Services
District both have wells that draw water from the same creek.
The Community Services District apparently wants to draw more
water than usual from its wells. However, since the School
District's well is upstream from the Community Services
District's, it has superior water rights and is therefore in a
position that could affect the Community Services District's
water supplies. In another situation, the 8chool District
board considered changing certain school board elections from
odd to even numbered years. This change would have made it
more expensive for the Community Services District to hold its
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elections in odd numbered years. This caused the Community
Services District to consider changing its elections to even
numbered years. If this occurred, the directors of the
Community Services District would have had their terms extended
for one more year without an election.

ANALYSIS

Section 87100 sets forth the general rule concerning
potential conflicts of interest confronting public officials.
It states:

No public official at any level of state or local
government shall make, participate in making or in any
way attempt to use his official position to influence
a governmental decision in which he knows or has
reason to know he has a financial interest.

Section 87100 contemplates that public officials
occasionally will be confronted with decisions that affect
matters in which they have financial interests. On these
occasions, this section prohibits officials from
participation in those decisions.

This result is consistent with the express purposes of
the Act, one of which is to disqualify public officials
from acting in situations where their assets and income
may be materially affected by their actions. (Section
87100 (c).) Neither Section 87100 nor any other part of
the Act requires public officials to resign from their
positions when confronted with financial conflicts covered
by Section 87100.

The facts that you have provided to us clearly show
that you are a public official with both the School
District and the Community Services District.2/ As a

2/ Regulation 18700 (a) states that under Section 87100, a
"public official at any level of state or local government"
includes salaried or unsalaried members of boards with
decision-making authority and consultants who provide
information, advice or counsel under contract.
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public official, you "participate" in decisions affecting each
entity.3/ The focus of this analysis is upon whether you have
a financial interest in any of the decisions made by the School
District or the Community Services District.

Section 87103 defines "financial interest in a decision"
within the meaning of Section 87100. It states that a public
official has the requisite financial interest if it is
reasonably foreseeable that the decision will have a material
financial effect on the official or on:

(c) Any source of income ... aggregating two
~hundred fifty dollars ($250) or more in value provided
to, received by, or promised to the public official
within 12 months prior to the time when the decision
is made.

(d) Any business entity in which the public
official is a director, officer, partner, trustee,
employee, or holds any position of management.

Section 87103 (c) and (d).

You have indicated to us that your position as a board
member with the School District is unsalaried. As a board
member, you are not an officer of a "business entity,"
since the School District is not a business entity for
purposes of the Act. (Section 82005.) Therefore, you
have no economic interest in the School District which
would be the basis for your disqualification from
Community Services District decisions.

3/ As a board member of the School District you
clearly participate in School District decisions. As an
attorney providing general advice to the Community
Services District, you fall within the coverage of
Regulation 18700(c). Regulation 18700(c) states that,
under Government Code Section 87100, a public official
"participates in the making of a governmental decision"
when he or she:

(2) Advises or makes recommendations to the
decision-maker, either directly or indirectly, by:...

(B) [P)lresenting any report, analysis or
opinion, orally or in writing, which requires the
exercise of judgment on the part of the
official... and the purpose of which is to
influence the decision.
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The Community Services District is a public agency, not a
business entity (Section 82005); therefore, your employment as
attorney is not the basis for a conflict of interest under
Section 87103(d). You have not indicated what your fees from
your position with the Community Services District have been
during the past 12 months. We will assume that you have
received payments from the Community Services District in
excess of $250 during that time period.

Section 82030 defines the term "income" for the purposes of
the Act. (See Section 82000.) Subdivision (a) of Section
82030 includes in this definition payment received for wages,
salary, payment of indebtedness and reimbursement for
expenses. There is little question that payments received
under your retainer agreement with the Community Services
District would normally be included in this definition.
However, subdivision (b) of Section 82030 sets forth financial
benefits that are not considered "income" under the Act. Among
these excluded benefits are:

(2) Salary and reimbursement for expenses or per
diem received from a state, local or federal
government agency.... (Emphasis added.)

Based upon this provision, if the Community Services
District is considered to be a "“local government agency"
and the money you receive from the Community Services
District is "salary," you will have no "income" from the
Community Services District and no conflict of interest
under the Political Reform Act.

Section 82041 defines "“local government agency" as a
"county, city or district of any kind including school
district, or any other local or regional political
subdivision, or any department, division, bureau, office,
board, commission, or other agency of the foregoing."
(Emphasis added.) The Community Services District is
apparently formulated under the Community Services
District Law. (Section 61000, et seq.). As such, it
constitutes a "local government agency" under the Act.

Whether, for purposes of Section 82030, the money paid
to you under the retainer agreement with the Community
Services District is "salary" presents a more difficult
question. However, the Commission has previously
considered this question in circumstances similar to yours
and concluded that the payment is "salary" for the
purposes of Section 82030. This question was presented to
the Commission in the Ritchie Advice Letter, No. A-79-045
(copy enclosed).



Roger C. Lyon, Jr.
November 7, 1988
Page 6

In the Ritchie letter, Samuel Siegel, a private
attorney, had a retainer agreement with the City of Pico
Rivera where he provided routine legal advice in a manner
similar to a city attorney. Mr. Siegel also represented
the city's redevelopment agency under a separate
agreement. During the time that Mr. Siegel represented
both the city and the redevelopment agency, a
redevelopment plan that required rezoning was presented to
the city council. If the city council approved the plan,
then the redevelopment agency would have been required to
issue bonds for the redevelopment. Under Mr. Siegel's
potential fee arrangement with the redevelopment agency,
he stood to earn a substantial fee if the rezoning was
approved by the city council. The Commission was asked
whether Mr. Siegel could represent both the city and the
agency in this situation. :

The Commission concluded that under the provisions of
the Act, Mr. Siegel was not prohibited from representing
both entities on the rezoning and redevelopment bond
matter. The Commission's analysis of this question
focused primarily upon whether the fee that Mr. Siegel
stood to receive from the redevelopment agency was
"income" under Section 82030(b) (2). While the Commission
found that Section 82030(b) (2) did not expressly contain
an exemption from "fees" received for a governmental
agency, it nevertheless concluded that the term "salary"
in that section encompassed fees such as those to be paid
to Mr. Siegel. The Commission's conclusion was based upon
the logical reason for inclusion of the "governmental
income" exception in the Act. If governmental salary were
"income" under the Act, the agency for which an official
worked would, in every case, be a "source of income" for
that official and he would be disqualified from ever
participating in a decision affecting the agency.
Compensation in the form of "salary" to the public
official was therefore excluded as a source of "income"
under the Act.

To maintain this reasoning, the Commission stated that
other forms of compensation for services rendered to a
government agency should also be treated as "salary" under
Section 82030(b) (2). Otherwise, the Commission believed
it would interject itself into the process of how
governmental agencies pay individuals for services
rendered. As is stated toward the end of its analysis,
the Commission believed that how governmental agencies pay
for services rendered is a decision to be made by specific
agencies and not the Commission in its application of the
Act.
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The fee you receive from the Community Services
District is similar to the compensation paid to Mr. Siegel
by the redevelopment agency. On this basis, we conclude

-that the fee you receive under the retainer agreement with
the Community Services District is not "income" under
Government Code Section 82030(b) (2). As a consequence,
you have no economic interest in the Community Services
District and no conflict of interest under the provisions
of the Political Reform Act.

Finally, please note that we are not authorized to
render advice on the propriety of holding two public
offices with overlapping jurisdictions. If you desire to
explore this subject in more detail, we have set forth
below a partial listing of Attorney General's opinions
that may be pertinent to your situation.

68 Op. Att. Gen. 240 (1985)
68 Op. Att. Gen. 7 (1984)
67 Op. Att. Gen. 409 (1984)
66 Op. Att. Gen. 382 (1983)
66 Op. Att. Gen. 293 (1983)
66 Op. Att. Gen. 176 (1983)
65 Op. Att. Gen. 606 (1982)
64 Op. Att. Gen. 795 (1981)
64 Op. Att. Gen. 288 (1981)
64 Op. Att. Gen. 137 (1981)
58 Op. Att. Gen. 241 (1975)

Should you have additional questions or require
further information, please contact me at (916) 322-5901.

Sincerely,

Diane M. Griffiths
General Counsel

Bf} Scott Hallabrin
Counsel, Legal Division

DMG:SH:1d

Enclosure



ROGER C. LYON, JR.
1885 Cottontail Creek Road
Cayucos, CA 93430
(805) 995-1787

October 6, 1988

I's B
g

Ms. Kathryn Donovan

Acting General Counsel

Fair Political Practices Commission
428 "J" Street, Suite 800
Sacramento, CA 95814

Dear Ms. Donovan:

I am a member of the Coast Joint Union High School District Board
of Trustees. I was appointed to that position to fill a wvacancy
in February 1986 and was elected to a full term in November 1987.
My service on the Board of Trustees is without pay.

I am also an attorney with a private practice emphasizing municipal
law with offices in San Luis Obispo. One of my clients is the
Cambria Community Services District ("CCSD"). The CCSD is a public
entity which provides water, sewage disposal, fire protection,
refuse collection, lighting and operates the Veterans Memorial Hall
for the community of Cambria. I provide legal representation to
the District pursuant to a written contract providing for services
on an as needed basis. I am not under retainer with the CCSD, but
rather am paid on an hourly basis. I began working with the CCSD
in August of 1983. All income to me from the CCSD is from a public
entity. A copy of my contract with the CCSD is enclosed.

The physical boundaries of the CCSD are located within the physical
boundaries of the high school district, the school district serving
a larger area including Cambria, Cayucos and San Simeon.

When I was first appointed to the High School Board, Jesse Arnold,
who is now a member of the High School Board, but at that time was
not, wrote a letter to the editor of the local newspaper alleging
that I had a conflict of interest arising out of my being a member
of the High School Board of Trustees and also being legal advisor
to the CCSD. At that time I conducted my own legal research and
determined that there was not a conflict of interest or an
incompatibility of office in holding these positions. Relating to
the incompatibility of office issue, I concluded that my role as
legal advisor to the CCSD was in the nature of an outside consult-
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ing service rather than a "public office" and therefore no
incompatibility of office existed.

As an added precaution, I requested at that time that the Schools
Legal Service review my contract with the CCSD, as well as the
facts involved, to determine whether or not I had any conflict of
interest or incompatibility of office. A copy the then Superinten-
dent of Schools' April 2, 1986, letter to Schools Legal Service
asking for an opinion, along with Schools Legal Service's April 18,
1986, response letter is enclosed. They concluded that there was
no legal impediment to my serving on the High School Board,
notwithstanding my employment as an attorney for the CCSD. They
also concluded that there was no conflict of interest involved
since my income from the CCSD is from a public entity and exempted
from the definition of "income" under the Political Reform Act.

Mr. Arnold was then elected to a term as a member of the High
School Board of Trustees in November 1987. The last two seasons
being relatively dry rainfall years has found the CCSD implementing
water conservation measures. In June of this yvear, a member of the
CCSD Board of Directors appeared before the High School Board of
Trustees and Elementary School District Board of Trustees and asked
that the schools cooperate in conserving water. At that meeting,
I requested that the Superintendent 1look into the matter and
provide a report back at the next meeting. Subsequent to that
meeting, Mr. Arnold telephoned me and suggested that I had a
conflict of interest in participating in any decisions relating to
water usage at the high school based upon my being legal advisor
to the CCSD. I advised Mr. Arnold that I did not feel that I had
any legal conflict of interest but, out of an abundance of caution
to avoid any apprearance of impropriety in the community, I would
voluntarily agree not to participate as a School Board member or
as legal advisor to the CCSD in decisions relating to water usage
at the high school.

I subsedquently received a copy of a letter dated August 29, 1988,
addressed to the President of the Board of Trustees of the high
school district from Stephen J. Sinton, an attorney who represents
local ranchers concerning water vrights matters, outlining his
clients' position (which I presume 1is shared by Mr. Arnold)
relating to the alleged interplay between water usage by the high
school and the CCSD. In that letter, Mr. Sinton suggests that I
have a potential conflict of interest. A copy of Mr. Sinton's
letter and my response are enclosed.

I then received on September 29, 1988, hand delivered copies of two
letters, one addressed "to whom it may concern”" and the other "to
the editor," signed by Mr. Arnold. The "to the editor" letter,
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according to Mr. Arnold's note attached to the letter, was
distributed to four local newspapers. The "to whom it may concern"
letter, according to a note attached by Mr. Arnold, was distributed
to the four local newspapers, the County Bar Association, the State
Bar Association, the District Attorney, and the Attorney General.
As I read them, the innuendo is that I will continue to have a
conflict of interest, that I have an incompatibility of office, and
that because of these alleged conflicts and incompatibility of
office, I will not be able to perform my functions as School Board
member and should resign. Coples of these letters are enclosed.

After receiving these letters, I requested the current Superinten-
dent of Schools to again consult with the Schools Legal Service as
to whether or not, based upon these updated allegations, their 1986
opinion that I did not have a conflict or duty to resign was still
effective. Coples of Dr. Garnella's September 30, 1988, letter to
Schools Legal Service and Schools Legal Service's October 3, 1988,
response letter are enclosed. As you can see, the Schools Legal
Service again concludes that I may legally continue to serve as
attorney for the CCSD, as well as sit as a member of the School
Board of Trustees.

with this background, I seek an advice letter from the Fair
Political Practices Commission ("FPPC") concerning limitations on
my future service on the School Board and as legal advisor to the
CCSD. I recognize that the FPPC only has jurisdiction over the
conflict of interest issue and not the incompatibility of office
issue and therefore limit my inquiry to the conflict issue. I am
quite comfortable with my own research and that of Schools Legal
Service that no incompatibility of office exists since my function
as legal advisor is not a "public office." I would therefore seek
advice on the following:

1. Even assuming, arguendo, the allegations of Mr. Arnold
and Mr. Sinton to be true, do I have any legal obligation to resign
either my position as School Board member or attorney for the CCSD
based upon his allegations of conflict of interest?

2. Before Mr. Arnold went public with his latest conflict
of interest charges, I indicated a willingness to voluntarily
refrain from participation in decisions relating to water usage at
the high school. In light of Mr. Arnold's subsequent conduct and
Schools Legal Service's updated opinion, I am reconsidering whether
I should continue to refrain from all school district discussions
or decisions relating to water usage. Therefore, I would ask if
I have any legal obligation to disqualify myself from decisions as
a School Board member relating to water usage at the high school?
For example, I would like to propose that the school district
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consider construction of a competition size swimming pool at the
high school. Is there any legal impediment, under the Political
Reform Act, to my participating in School Board discussions or
decisions on such a proposal?

3. On this subject, is the CCSD, a local government agency,
not a source of income to me under Government Code Section

82030 (b) (2) 2

4, I predict that Mr. Arnold and others will create other
issues in the near future involving both the CCSD and school
district. Examples could be questioning the adequacy of CCSD fire
protection at the high school, adequacy of sewer service, etc. Is
there any legal impediment to my participating in School Board
discussions or decisions on such issues?

If vou need any further information or documentation to complete
your review and advice letter, please do not hesitate to contact
me. My office number is (805) 541-2560. Thank vyou for vyour
assistance.

Sincerely,

ROGER''C. LYON, JR.
RCL:ar
Enclosures

cc: District Attorney
Attn: Gerald Shea

Schools Legal Service
Attn: Stephen L. Hartsell



CAMBRIA COMMUNITY SERVICES DISTRICT
ATTORNEY AGREEMENT

THIS AGREEMENT is entered into between CAMBRIA COMMUNITY
SERVICES DISTRICT (hereinafter "DISTRICT") and ROGER C. LYON,
JR. (hereinafter "ATTORNEY").

1. DISTRICT hereby employs ATTORNEY to act as attorney
for DISTRICT as a part-time independent contractor.

2. ATTORNEY shall be paid at an hourly rate of Ninety-
Five Dollars ($95.00) for regular duties reguired of the
Community Services District attorney pursuant to provisions
of the California CGovernment Code, including:

a. Drafting of ordinances, resolutions, con-
tracts, leases, opinions, and similar documents;

b. Attendance at Board of Directors neetings if
reguested to do so in advance;

. c. Rendering written and oral opinions to the
Board and/or General Manager;

d. Reviewing contracts for correct legal form and
content and for insurance compliance.

3. ATTORNEY shall be paid at the increased rate of One
Hundred Five Dollars ($105) per hour when assigned to perform
any of the following duties or services:

a. Defending or prosecuting actions in all courts
or administrative agencies on behalf of the DISTRICT;

b. Representing the DISTRICT or DISTRICT's
officers before local State or Federal Courts, boards, or
commissions when there is opposing counsel, or when specifi-
cally reguested to do so by the DISTRICT's Board;

c. Any other unusual, extraordinary, or compli-
cated matters not specifically referred to in Paragraph 2, as
requested by the DISTRICT's General Manager or the DISTRICT's
Board of Directors.

4. ATTORNEY shall provide the services referred to in
Paragraphs 2 and 3 only as requested by the DISTRICT's Board



of Directors, its Chairman, or the DISTRICT's General
Manager. The ATTORNEY shall not attend regular meetings of
the DISTRICT unless requested to attend nor will he review
resolutions, ordinances, contracts, agreements or other legal
documents unless recuested to do so.

5. In addition to his hourly compensation, ATTORNEY
will be reimbursed for out-of-pocket expenses for such items
as court filing fees, mileage to court, long distance
telephone calls, photocopying and similar out-of-pocket
items.

6. ATTORNEY is employed to serve at the pleasure of
the DISTRICT's Board and shall at all times hold himself
ready to perform DISTRICT's duties pursuant to this Agree-
ment. However, it is understood that ATTORNEY is free to
engage in a full-time private practice for himself and it
will be necessary to provide adequate notice to ATTORNEY of
the need for extraordinary service,

7. This Agreement, including hourly rates, shall be
renegotiated annually, with any modification in rates to be
effective July 1 of each year.

8. Services provided by an associate attorney working
under the supervision of ATTORNEY will be at the hourly rate
of Seventy Dollars ($70) for Paragraph 2 services and Eighty
Dollars ($80) for Paragraph 3 services.

Dated: . 1986. e
CAV}%EA 1HUNITY SE?VICE%/QISTRICT
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Pre51dent, Board of Dlrec ors="
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Secretary, Board of D¥rectors
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“ CAMBRIA UNION SCHOOL DISTRICT
D C

OAST JOINT UNION HIGH SCHOOL DISTRICT D
R.R.1, Box 100

I! i ‘ Cambriz, Californiz 83428 ,l

Suvrperintendent's Office Business QOffic
{ECS) £27-3E081 : (BOS) ©27-3BEBO

April 2, 1986

Mr. Frank Fekete
Schools Legal Service
P.O. Box 11110
Bakersfield, CA 93389

Dear Mr. Fekete:

One of the members of the Board of Education for Coast Joint
Union High School District is Mr. Roger C. Lyon, Jr. Mr. Lyon is
an attorney and includes in his practice a working agreement with
the Cambria Community Services District. A copy of his agreement
is included with this letter for your review. Please advise as
to the legality of Mr. Lyon serving on our Board of Education
while also being the attorney for the Services District. We wish
to be reassured that his dual role does not violate conflict of
interest provisions in the law.

Thank you for your assistance. Please give me a call if you need
additional information.

rely yours,
B )ugééégﬁg“*jfz

ince

Superintendent

BS:bd

Enclosure
Cembris Grammar School Sante luciz School Coest Joint Union hL.S.
1350 Mein Sireet 2E50 Schoolhouse Lane R.R. 1, Ecx 100

JEARY DT ANN (EQ5) ©27-3693 (BOS) 927-ZBE9 or 772-2FEb7
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ROCAR C LYON. IR

WINDY STOURTON

TO

Bill Stumbaugh

ROGER C. LYON, ]R.

ALAW CORPORATION

1104 PALM STREET
P.O.BOX 922

SAN LUIS OBISPO, CA 93400
TELLPHONE (805) 341-2%00

DATE Narch 31, 1986

SUBJECT Attorney Agreement

Coast Joint Union High School

P.0O. Box 100
Cambria, CA 93428

FROM Roger

ENCLOSED PLEASE FIND: Copy of current Attorney Agreement with Cambria
Community Services District

>3 FOR YOUR INFORMATION

[] PLEASE TELEPHONE

[JIN ACCORDANCE WITH YOUR REQUEST [JPLEASE COMMENT

[J PLEASE READ, SIGN AND RETURN

[J PLEASE ACKNOWLEDGE RECEIPT

[] PLEASE FILE AND RETURN ENDORSED COPIES [ PLEASE RECORD AND RETURN

O
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CAMBRIA COMMUNITY SERVICES DISTRICT
ATTORNEY AGREEMENT

THIS AGREEMENT is entered into between CAMBRIA
COMMUNITY SERVICES DISTRICT (hereinafter "DISTRICT") and
ROGER C. LYON, JR. -(hereinafter "ATTORNEY"),. ’

1. DISTRICT hereby employs ATTORNEY to act as
attorney for DISTRICT as a part-time independent contractor.

2. ATTORNEY shall be paid at an hourly rate of
Eighty-Five Dollars ($85) for regular duties required of the
Community Services District attorney pursuvant to provisions
of the California Government Code, including:

a, Drafting of ordinances, resolutions, con-
tracts, leases, opinions, and similar documents;

b. Attendance at Board of Directors meetings if
requested to do so in advance;

C. Rendering written and oral opinions to the
Board and/or General Manager;

d. Reviewing contracts for correct legal form
and content and for insurance compliance.

3. ATTORNEY shall be paid at the increased rate of
Ninety-Five Dollars ($95) per hour when assigned to perform
any of the following duties or services:

a. Defending or prosecuting actions in all
courts or administrative agencies on behalf of the DISTRICT;

b. Representing the DISTRICT or DISTRICT's
officers before local State or Federal Courts, boards, or
commissions when there is opposing counsel, or when speci-
fically requested to do so by the DISTRICT's Board;

c. Any other unusual, extraordinary, or compli-
cated matters not specifically referred to in Paragraph 2,
as requested by the DISTRICT's General Manager or the
DISTRICT's Board of Directors.



4, ATTORNEY shall provide the services referred to in
Paragraphs 2 and 3 only as requested by the DISTRICT's Board
of Directdrs, its Chairman, or the DISTRICT's General
Manager. The ATTORNEY shall not attend regular meetings of
the DISTRICT unless requested to attend nor will he review
resolutions, ordinances, contracts, agreements or other
legal documents unless requested to do so.

5. In addition to his hourly compensation, ATTORNEY
will be reimbursed for out-of-pocket expenses for such items
as court filing fees, mileage to court, long distance
telephone calls, photocopying and similar out-of-pocket
items.

6. ATTORNEY is employed to serve at the pleasure of
the DISTRICT's Board and shall at all times hold himself
reaﬁy to perform DISTRICT's duties pursuant to this Agree-
ment. However, it is understood that ATTORNEY is free to
engage in a full-time private practice for himself and it
will be necessary to provide adequate notice to ATTORNEY of
the need for extraordinary service.

7. This Agreement, including hourly rates, shall be
renegotiated annually, with any modification in rates to be
effective July 1 of each year.

pated: HAy 3/ , 1985,

4 CAMBRIA COMMUNITY SERVICES DISTRICT

syt e

Forrest Warren
President, Board of Directors

ATTEST:

Lobpie (Zrnof

Secretary, Board ofDirect fE\ (dégiq

- Ro C. Lyor()jr.
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FRANK J. FEXKETE

. SCHOOLS LEGAL SERVICE GENERAL COUNBEL

PETER C. CARTON

JOANNE A VELMAN
STEFPHMEN L. HARTSELL
SE01 SUNDALE AVENUE  P.O. EOX 1110 BRI St S
EAXERSFIELD. CALIFORNIA §S3E8 COUNSEL
(ECS) S58-3830 T

CARL E A LANGE I
DIRECTOR OF LABCOR RELATICNS

FHIL LANCASTER
ANTHONY V. LECNIS
. EARGAINING SFECIALIST

rpril 18, 1986

Bill Stumbaugh

District Superintendent

Coast Joint Union High
Scheoel District

R.R. 1, Box 100

Cambria, CA 93428

Re: Board Member Employed as Attorney for
Community Services District

Dear Mr. Stumbaugh:

You have regquested our opinion as to whether
Mr. Roger C. Lyon, Jr., who is employed by the Cambria Com-
munity Services District as its attorney, may lawfully serve
as a member of your Board of Education. 1In reviewing the
law governing conflicts of interest and incompatible
offices, we conclude that Mr. Lyon may sit on your Board.

Government Code Sections 1090-1097 prohibit members of
school district governing boards from being financially
interested in contracts entered into by the board. Section
1091(b)(5) provides, however, being "an attorney of the con-
tracting party” is merely a "remote interest" which requires
only that the board member disclose to the board and note in
the board's records that such a remote interest exists, and
that any contract with that party be authorized by good
faith vote of membership sufficient for the purpose without
counting the attorney's vote. Thus, the school district
could contract with the Cambria Community Services District
if Mr. Lyon notes for the record that he is attorney for the
district and then the board approves any contract with that
district not counting Mr. Lyon's vote.



Bill Stumbaugh
Rpril 18, 1986
Page Two

Sections 1125-1128 prohibit public officers, such as
board members, from engaging in incompatible or conflicting
employment. Section 1128 of the Government Code, however,
provides expressly that when a person serves as an appointed
or elected government officer, he/she can still be employed
by another local agency as an attorney in a nonelected posi-
tion. As noted by the State Attorney General (66 Ops.Atty.
Gen. 382, 10-27-83) this section provides that no forfeiture
of either office will occur under any circumstance and that
actual conflicts between a person's service as a board mem-
ber and his/her status as attorney can and must be dealt
with by that person on a transactional basis through appro-
priate abstention.

Finally, the Political Reform Act of 1974 provides (at
Government Code Section 82030(b)(2)) that the term "income"
does not include salary and reimbursement received from a
local agency. Therefore, we conclude that for purposes of
the Political Reform Act, any monies received by Mr. Lyon
as an attorney for the Cambria Community Services District
would not invoke the provisions and sanctions of that act.

Since violation of any of the Government Code provi-
sions noted above involves the possibility of criminal pros-
ecution or forfeiture of office, we advise that if he deems
it appropriate, Mr. Lyon should seek independent legal
advice as to the issues addressed in your letter. However,
our advice to you is that there is no legal impediment to
Mr. Lyon's serving on your Board, notwithstanding his
employment as an attorney for the Cambria Community Services
District.

If you have any questions or if we can be of any fur-
ther assistance in this matter, please feel free to contact
us.

Sincerely,

STEéHEN L. HARTSELL

SLH:rl
L3/3/5
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ARTICLE 6. SALARY AND WAGE DEDUCTIONS

Section

1150. Definitions.

115]. Insurance premiums; credit union shares; recurrent fees and charges of state agencies;
United States savings bond purchases; chartable contributions; transporiation passes,
€tc; bank or savings and loan deposits; industrial loan company investment or thrift
certificste purchases; authorization by state employees.
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1157.7. Employees of public agencies; ethnic employee organization membership; authorization
for dues deduction.

1157.8.  United States savings bonds; purchase by officers and employees of public agencies;
special accounts; trust funds.

11587.9.  Officers and employees of public agencies; bank or savings and loan association deposits;
credit union share purchases or pzyments; industrial loan company investment or thnft
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1157.10. Administration procedures; deductions, cancellations or changes; state emplovees of
public sgencies not under wriform payroll system.
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Stephen J. Sinton

AriorNey v o

August 29, 1983

Mr. Victor Malzahn, President

Board of Trustees

Coast Joint Union High School District
2950 Santa Rosa Creek Road

Cambria, CA 93428

Dear Mr. Malzahn:

I received a copy of the August 19 Coastal Residents United letter
to you concerning a possible arrangement between the District and the
Cambria Cammunity Services District (CCSD) with regard to water
supplies. As you are undoubtedly aware, the upstream landowners are
extremely ooncerned about the potential adverse impacts of increased
water use by CCSD on farming operations along upper Santa Rosa Creek.
In the period since 1978, when CCSD switched to San Simeon Creek for its
water, farnmning practices have expanded substantially along Santa Rosa
Creek, resulting 1in an increased demand for riparian water. More
recently, several of these landowners have experienced problems with
their water supplies, which may mean that CCSD's return to Santa Rosa
Creek diversions is already having an adverse effect.

As the attorney representing many of the upstream landowners on
Santa Rosa Creek, I feel that it is important for you to understand what
you may be getting into if you sell, lease, or provide without charge,
water, or a well site, to CCSD. The High School, so long as it uses its
water on contiguous school property, is a riparian user with the highest
priority to water, which it shares with all the other riparians along
the strean. QCSDh is an appropriative water user. If an appropriator
purchases water from a riparian, all that is acquired is the right of
that riparian to object to the appropriative use. The appropriator does
not gain a right to exercise the riparian water right. The appropriator
still must obtain the required permits from the State and once acquired,
such use is junior to all the other riparian users on the stream. 1if
the high school district sells the water right, it can never bhe
regained, because a riparian right, once severed fram the land, can
never bhe reattached. It is lost forever.

In addition, you should know that CCSD has not proven that it has
any legal right to Santa Rosa Creek water and it has therefore applied
to the State for a permit to take that water. An application for water
from the state is for a particular guantity, for specified uses in
designated places, to be taken from a particular location. The
application curremtly on file for CCSD is not for water taken fram the
high school. Therefore, any taking of water from the high school

location by CCSD would be illegal.

1
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I was involved in the protests of CCSD's water rights application.
Hearings were held before the State Water Resources Control Board last
year as a result of those protests and CCSD made a considerable effort
to discount concerns about the potential impacts of its operations

because its "town wells" were located in a "lower basin", which was
partially isolated from the farming area. Most of the farmers are
purportedly located in the "upper basin". There is sane question where

the high school is located in this two bhasin concept, but it probably is
either in the upper basin, or in the region which separates the two. 1In
either event, it is entirely possible that increased diversions by CCSD
would have a very direct impact on farming operations. According to
CCSD's own experts, diversions fram the high school area would have much
more direct impacts on the local farmers than would diversions fran the

"town" wells. If that were to happen, it seems to me that your school
district would have a substantial liability exposure. Your district
would have facilitated the illegal diversion of water, which may cause
crop losses of perhaps hundreds of thousands of dollars. I can assure

you that under such circumstances, the high school would be sued along
with CCSD.

I also believe that the Board of Trustees should be concerned abhout
* the potential for conflict of interest. While I am reluctant to
speculate on all the possible areas of oonflict in this potential
relationship, unless the interests of the school district armd CCSD are
identical, Mr. Lyons obligations to his client may not be oconsonant with
his duties as a school district trustee. Which obligation will take
precedence? It 1is my view that the very act of proceeding with this
arrangement may constitute such a conflict, since one party, the schcol
district, may be taking unnecessary and potentially costly risks.

I urge you to proceed with great caution in this matter. It may be
that the risks greatly exceed any possible benefit to the school.

Sincerely,

/d ’\,f/-—-— \,f/\" &y
Steph

cc. Mr. Jesse Arnold
Dr. Dean Hilger
Mr. Roger Lyon
Mr. Lou Barnes



ROGER C. LYON, JR.
1885 Cottontail Creek Road
Cayucos, CA 93430
(805) 995-1787

September 6, 1988

Stephen J. Sinton
Attorney at Law
P.O. Box 112
Shandon, CA 93461

Dear Mr. Sinton:

I am in receipt of a copy of your August 29, 1988, letter to Mr.
Malzahn, copies of which you show as being sent to other school
board members. I do not take lightly being defamed with false
accusations of conflict of interest.

If you had made even the most cursory inquiries prior to publishing
such statements, you would have found that in early August, out of
an abundance of caution, I advised both the School District and the
Cambria Community Services District that I will not participate in
decisions relating to the School District's usage of water. Long
before your letter or that of Mr. Hanna, I advised school board
President Vic Malzahn, school board member Jesse Arnold, Superin-
tendent Tom Garnella, and CCSD Manager John Stratford of my
decision. You could have easily verified this prior to distrib-
uting your letter. My decision was made, not out of any legal
conflict of interest, but rather to avoid even the appearance of
impropriety involving my service on the school board and my
representation of the CCSD.

I am proud of my public service as a school board member, as well
as my legal representation of the CCSD, and resent the innuendo
that I would take actions to the detriment of the School District
which I serve.

’

RCL:ar

cc: Mr. Vic Malzahn
Dr. Dean Hilger
Mr. Lou Barnes
Mr. Jesse Arnold
Dr. Tom Garnella
Mr. John Stratford
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r Lyon 1is a menmper ol the Ccast Unicn High School
ing a school board member is a non-paying Job.
same Roger Lyon is also the lawyer for the Camoria
Community Services DiSurlut (CCSD). He holds this lucrative
rosition under contract with the services district. His position
is not protectea oy civil service. In other words, the directors
of the services district can get another lawyer if kogsr Lyon
doesn't keep them happy.

The CCSD wculd like to take more water from its two wells
on Santa Rrosa Creek. Coast Union niigh School also has a well on
Santa Rosa Creek, upstream from the CCSD wells. If the high school
uses less water from its well, then more water would ve available
for the CCSD wells.

1f Roger Lyon tages part in any decision avpout water use at
the high school ne could have a conflict or interest. After this
rossipility was brought to his attention he wrote a letter, dated
Sept. ©, in whicn he said that he "will not participate in de-
cisions relating to the School District's usage of water."

That is all well ana good. But 1f lir. Lyon cannot particinate

ecisicns then he cannot give a 1005 effort to the

schicol poard. as lonz as Lyon 1s in on the closed sessions cf
poth tne Cozast Union Ziich School District ana the Camoria Comn-

munity Services District his potential for conflict of interest

I believe tnat Lyon's positvion 1s comparavle to that of
Jim Brown, who was on the CCSD board at the same time that |

was superintendeat at Coast Union. In that case the State attorney

=
-

-

Gen=ral rulsd that 3rown could not legally hold both offices at
the same Time. ‘

I pelieve that it woula be in the best interest oI the
taxpayers ol the Coast Union District for lLr. Lyon to either
resizn his position with the CC3D or resign from the Coast Union

Hign School board.

é}aiix, (ileAvf”{;{

wr. Jesse Arnold, Box 1211, Cambria, Calif. 93428
927-5096



To whom It Hay Concern:

In his Sept. © letter to ur. Sinton,koger Lyon says that
his decision to not participate in decisions relatving to water
usage at the high school arose from "an abundance of caution"
and was made to "avpid even the arpearance of impropriety in-
volving my service on the school board and my representation of
the CCSD."

However, I believe that the following items do not show an
"abundance of caution" on ILyon's part:

1. At the August 4 Coast Union High School board meeting
ir. Lyon made the motion and voted to discontinue the agriculture
rrogram at the high school. Lyon had every reason to know that
discontinuing the agriculture progran would reduce or discontinue
the irrigation of the pasture land at the school. He also knew
that the irrigation was done with water from the school well.

And he knew that the CCSD, which he represents, would be happy
to see the high school use less water from its well so that nore
water would be available for the CCSD wells downstream in Santa
Rosa Creek.

2. Mr. Lyon was the schocl board member who asked that a
"Revort on wWater Usage and Conservation Lieasures" pe put on
the July 7 agenda for the Coast Union High School board. The
report, which Lyon asked for, contained specific references to
reducing watering of the football field and eliminating overnight
watering. Again, Lyon had every reason to know that this reduction
in the use of school well water would be venericial to the CCZD,
which he represents.

4. In 1986 the CCSD asked the State wWater Hesources Control
Board for an appropriative rights permit to take water from the
Santa Rosa Creek basin. At that time the upstream landowners
filed objections to the CCSD's request. )

If wr. Lyon had exercised an abundance of caution in 1986
he would have warned Coast Union that it could become involved
in the water rights issue on Santa Hosa Creex and he would have
advised Coast to consult with legal counsel about protecting its
water rights. In addition, Lyon would have removed himself from

any consideration of water use at the high school at that time.



4, Cne rfinzl item which doss not relate to water, but does
elate to wr. Lyon pveing on the Coast Union Hdizh School board
rerresenting the CCSD: At the December 1926 Coast Union High
crool board meeting Lyon voted for election coasolidation in
which school board elections would be moved from the odd to the

even year. If the schools had changed tut the CCSD had nov, 1t

Ty

would have peen detrimental to the CCSD because its elsction ccsts

would have gone up. Therefore, the schocl's vote to seekx a chan
in election time gave impetus to the CCSD to ask that its elect
also be changed from the odd to the even year. Had this change
peen arproved 2y the Zoard oI Supervisors all the directors of
the CC3D, which Lyon represents, would have gotten an extra

n office. Judging frow the thousands of dollars spent in

[ h

year
the 1987 election oy incumpents trying to hold onto their seats
on the CCSD voard it would appear that doing anything to give

those directors an extra year in office would be a big favor to

them, It certainly appears that Lyon's vote in favor of election

consolidation was also a vote to help the directors of the CCsD,

which he represents.

I ovelieve that Lyon's position 1s comparaole to that of
Irormar school surerintendent Jim Arown who was a director on
the CUzD poard at the same time that he was school superinten-

cent. The State attorney General ruled that 3Brown could not

legally serve in ootn positions at the same time.

4as long as Lyon 1s in on the closed sessions of both the
CC8D and the Coast Union Hignh School District his potentisl for
conflict of interest will continue to exist. His orfer to oow
out on decisions relating to watesr ussage 1s rine, ovut if he isn
invclved in the decisions ne isn't givinz a 10C% effort te Cozst

I pelieve that it would be in the test interest of the
taxrayers of the school district for Lyon to either resizn his
rosition with the CC3D or resign from the Coast Union Hish
3School board.

eslde Aty

dr. Jesse arnold, Box 1211, Cambria, €alif. 95428

and
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September 30, 1988

Steve Hartsell, Staff Attorney
Schools Legal Service

P.O. Box 11110

Bakersfield, CA 93389

RE: Alleged Board Member Conflict of Interest Charge
Dear Mr. Hartsell:

Mr. Roger Lyon, Clerk and member of the Coast Joint Union High School
District Board of Trustees has forwarded to me two letters written by
fellow board member Jesse Arnold. In his two letters, which are guite
similar, Mr. Arnold makes mention of Coast's well water usage, suggests
that Mr. Lyon could have a conflict of interest if he participated in
any decision about water usage, and expresses his personal belief that
Mr. Lyon might not legally be permitted to be a school board member

and contract attorney for the Cambria Community Services District.

Mr. Arnold has advised Mr. Lyon, by a note he attached to each of his
letters, that copies of the correspondence had been circulated. With
respect to Letter "A", copies were noted as being sent by Mr. Arnold

to the San Luis Obispo Telegram-Tribune, the Sun Bulletin, the
Cambrijian, and the Cambria Independent. Letter "B" was reported by Mr.
Arnold to have been sent to the San Luis Obispo County Bar Association,
the California State Bar Association, the San Luis Obispo County
District Attorney, the State Attorney General, and the four afore-
mentioned newspapers.

On April 2, 1986 former Coast/Cambria Superintendent, Bill Stumbaugh,
wrote Schools Legal Service seeking advice relative to the legality of
Mr. Lyon serving on the Coast Board of Trustees while being the

attorney for the Cambria Community Services District. On April 18,

1986, you opined, after reviewing law governing conflicts of interest and
incompatible offices, that Mr. Lyon could legally sit on the school
board.

Please review the two letters from Mr. Arnold and your April 18, 1986
opinion. Then please telephone me so I can answer any dguestions you
have. The District wishes to ensure that the conclusion you reached a
little over two years ago is still consistent with current law.

In conclusion, I would recommend you discuss this letter with both

Frank Fekete and Mel Peters. On September 1, 1988 I wrote Frank with
Cambria Grammar School ' Santa Lucia School Coast Joint Union High School
1350 Main Street 2850 Schoolhouse lane 2950 Santa Rosa Creek Road

(805) 9274400 (805) 927.3693 (805) 927.3889 or 7723887



Mr. Steve Hartsell
September 30, 1988
Page Two

a request that Schools Legal Service review some correspondence and
backup material the District had received/collected relative to usage
of its well water. Mel has been assigned the matter of researching
the issue and responding to the District.

Sincerely,

Thomas W. Garnella, Ed.D.
Superintendent

TWG:bd

cc: Roger Lyon &
Vic Malzahn, President, Coast Board
Jim Brown
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Octokber 3, 1988 BARGAIN'NG QFECIALIST

Dr, Thomas W, Garnella

District Superintendent

Canmbria Union Elementary School District
Coast Joint Unilon High School Districe
2950 Santa Rocsa Creek Reeagd

Cambria, CA 93428

Re1 Board Member Employed as Attorney
For Community Services District

Dear Dr, Garnella:

You have requeésted our review of a lettex dated
April 18, 1986, regarding whether a board menber employed as
an attorney for the Communlty Services District may lawfully
serve a® & menber of your bhoard of education. In that
letter, we conciuded that Mr, Roger C. Lyen, Jr,, who i3
employed by tha Cambris Conmunity Secvices District &s ite
attorney, may lawifully sit as a member of yocur board,

In that lettmr, we &lzo concluded that the school dis-
trict could eontract with the Cambria Community Services
Distriect L£ Mr, Lyon notes for the recoxrd that he is an
attorney for the district and than the board approvea any
contract with that dilstrict mot gounting My, Lyon's vote,

We alsc noted that any other incempgatibllity between

Mr, Lyon's employment by the Community Services District and
his status as & scheol board member can and must be dwelt
with by him on a transacticnal basie through an appropriate
abstention.

Mr., Frank Fekete and I have both carefully reviewed our
previous advice in light ¢f cuxrent statea law regarding con=
flicts of interezt and incompatible activities. Baegesd on
that review, we conclude that the opinions expressed in our
letter of 2pril 18, 1986, are still corract.
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Dy. Thomas W, Garnells
Qectober 3' 1988
Page 2

If you have any guestions or if we can be of any fur-
ther assistance in this matter, please foel free to contact
us,

Sincerely,

%TEEHEN 5. HARTSELL

SLH:r}
#2404~8

T3



California
Fair Political .
Practices Commission

October 13, 1988

Roger C. Lyon, Jr.
1885 Cottontail Creek Road
Cayucos, CA 93430

Re: 88-391
Dear Mr. Lyon:

Your letter requesting advice under the Political Reform
Act was received on October 11, 1988 by the Fair Political
Practices Commission. If you have any questions about your
advice request, you may contact Scott Hallabrin, an attorney in
the Legal Division, directly at (916) 322-5901.

We try to answer all advice requests promptly. Therefore,
unless your request poses particularly complex legal questions,
or more information is needed, you should expect a response
within 21 working days if your request seeks formal written
advice. If more information is needed, the person assigned to
prepare a response to your request will contact you shortly to
advise you as to information needed. If your request is for
informal assistance, we will answer it as quickly as we can.
(See Commission Regulation 18329 (2 Cal. Code of Regs. Sec.
18329).)

. You also should be aware that your letter and our response
are public records which may be disclosed to the public upon
receipt of a proper request for disclosure.

Very truly yours,
/

T A PV K v "‘/' I

N X S
Diane M. Griffiths .
General Counsel ‘

DMG:plh

428 ] Street, Suite 800 @ P.O. Box 807 & Sacramento CA 95804-0807 @ (916)322-5660



